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Litigation Involving the Noncompliant Patient

aring for a patient who insists on

engaging in unhealthy activity is

a challenge that many physicians

address on an all-too-frequent
basis.

Because of the current legal land-
scape, defending a physician sued by
such a patient presents a similarly chal-
lenging endeavor. .

Despite the obstacles in caring for
patients engaging in unhealthy behavior
and the obvious increased risk of a med-
ical catastrophe, courts have tradition-
ally limited the availability of the
culpable conduct defense in medical
malpractice litigation to situations
involving patient noncompliance or fail-
ure to reveal historical information.

The rationale for such a restrictive approach to cul-
pable conduct in the medical malpractice context has
historically been based either on analogy to the partic-
ularly susceptible patient/eggshell skull doctrine, or on
the notion that the injury and the :

 sufficient basis for a comparative negli-
- gence charge.® Thus, one could be the sole
uthor of his own illness and yet the exclu-
- sive focus of the verdict sheet would be
 the care of the defendant physician.

'Doétrinal Bases

The bases proffered for this approach
‘are several. First, it has been suggested

hat activities that took place prior to a
physician’s negligence should be except-
ed from the comparative negligence doc-
trine because they represent conduct that
is distinct or separate from the acts caus-
ing injury or because the injuries are divis-
.ible.* Second, it has been argued that the
eggshell skull doctrine, which requires that a tort feasor
take the victim as he finds him, is applicable in the med-
ical malpractice context, and does not permit a physi-
cian treating a patient in a debilitated condition to later
accuse the patient of contributing to his own injury due
to that condition.*

patient’s conduct are the result of sep-
arate and discrete events in which the
patient’s conduct relates only to the
extent of the injury, such as an auto-
mobile accident and a failure to wear
seatbelts.

This approach lacks persuasive
support and it behooves the legal ana-
lyst to re-examine the rationale sup-
porting the historical judicial
reluctance to include unhealthy activ-
ity as a form of culpable conduct.

Historic Considerations

The injury caused
by smoking in a
Jailure-to-diagnose
lung cancer case, is not
easily divisible from any
alleged delay in diagnosis
and is akin to a general
liability scenario.

With respect to the notion that a
patient’s conduct should be beyond
the purview of the doctrine of com-
parative negligence because the
injuries resulting from unhealthy activ-
ities are divisible from those caused
by the care, such a separation of lia-
bility from damages may make sense
in the context of certain types of gen-
eral liability litigation such as a car
accident. However, while a conceptu-
al distinction between the act causing
liability and the mitigation of damages
through the use of seatbelts may

Comparative negligence or culpa-
ble conduct is defined in much the same way as is neg-
ligence of a defendant; that is the lack of ordinary care
or a failure to use that degree of care that a reasonably
prudent person would have used under the same cir-
cumstances.’ Just as with negligence of a defendant, com-
parative negligence of a plaintiff can arise from doing an
act that a reasonably prudent person would not have
done under the circumstances or from not doing an act
that a reasonably prudent person would have done
under the circumstances. .

In limiting the doctrine of culpable conduct in the con-
text of medical malpractice cases, courts have held that
the doctrine does not apply unless the patient has failed
to comply with the instructions or recommendations of
the defendant physician or has affirmatively misled the

- physician by providing inaccurate information. Thus, a
plaintiff's participation or involvement in an unhealthy
activity in and of itself, historically has not served as a
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exist,’ in the context of medical care,
the acts of the physician and patient
are frequently inexorably intertwined, often resulting in
exacerbation of a disease process for which relative con-
tributions of patient, doctor and the disease process can
not be easily distinguished.

For example, the injury caused by smoking in a fail-
ure-to-diagnose lung cancer case, Is not easily divisible
from any alleged delay in diagnosis and is akin to a gen-
eral liability scenario, such as a shattered patella result-
ing from a slip and fall in which both the defendant’s
conduct in permitting a defect in a sidewalk and the
plaintiff’s conduct in not watching where one is walking
are both considered by the jury in evaluating relative
share of liability and contribution to the injury. Unlike
the car-accident scenario in which the failure to wear
a seatbelt could never in and of itself cause an inde-
pendent injury, both the slip-and-fall scenario and the
delay in diagnosis scenario involve conduct by the plain-
tiff that could in and of itself cause injury. Neither the
slip.and fall nor the delay in diagnosis scenarios, fit into
the divisible injury construct, or serve as a compelling
basis to shield culpable conduct from consideration by
the jury.
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With respect to the “eggshell skull”
or particularly susceptible plaintiff
doctrine, the argument that a tort fea-
sor takes the victim as he finds him
presumes that the “victim” did not
actively contribute to the creation of
his “eggshell skull,” and is based on
policy considerations involving the
spreading of risk to those best able
to avoid it.

While the eggshell skull doctrine
may further this policy in some gen-
eral liability scenarios in which the
plaintiff had no control over the
development or existence of his par-
ticular susceptibility, courts seeking
to define a physician’s role in con-
nection with caring for a patient for
a particular condition should not be
so myopic as to disregard a patient’s
role in creating or contributing to the
very same condition.’

The notion that a patient may be
unaware of the dangers of certain
unhealthy activities may have made
sense at one time, but when it comes
to activities such as cigarette smok-
ing, unhealthy foods, lack of exercise,
and the like, the public has become
acutely aware of the associated dan-
gers. Given this increased public
awareness of these dangers, from a
societal and policy perspective it
makes more sense to permit a jury
to assign culpability based on each
party’s contribution to the disease
or ability to avoid injury, notwith-
standing that most disease process-
es by their very nature may have
begun to develop before the defen-
dant physician had an opportunity
to instruct the patient to refrain.?

The advance in social awareness
of the dangers of unhealthy activities
was tacitly acknowledged in Elkins v.
Ferencz,? in which the First Depart-
ment initially dismissed a plaintiff’s
verdict, and later reinstated it and
remanded for a new trial because of
the trial court’s failure to instruct the
jury on the issue of comparative neg-
ligence.

The decision suggests that the
doctrine of comparative negligence
may now be available in a medical
malpractice case in connection with
unhealthy activity and, specifically,
the plaintiff's heavy use of prescrip-
tion drugs and tobacco.” While the
decision focused primarily on the
patient’s delay in seeking treatment,
her interference with treatment, and
her failure to provide an adequate
history, the inclusion of the reference
to the history of tobacco and heavy
prescription drug use as contribut-
ing factors in causing plaintiff’s dis-
ease suggests a shift in thinking as to
whether participation in unhealthy
activities, that were not traditionally

thought of as noncompliance, may
be the subject of consideration by a
jury on the issue of comparative neg-
ligence. :

While thé majority of decisions in
other states restrict the doctrine of
comparative negligence in the med-
ical malpractice context to instances
of noncompliance as opposed to par-
ticipation in unhealthy activities, in
Magee v. Pittman,* a well-reasoned
decision out of Louisiana, their Court
of Appeals held that plaintiff's smok-
ing was properly considered as a fac-
tor in allocating 20 percent fault to
the plaintiff in connection with a
claim of delay in diagnosing his death
from heart disease.

Practical Aspects

To the extent that the patient
claims a lack of responsibility based
on alack of awareness of the dangers
inherent in the unhealthy activity,
this position could present a ques-
tion of fact to be evaluated by the

1t is time courts state what
is clear, that many
unbealthy activities are
known and their dangers
common knowledge.

jury. Similarly, to the extent that the
plaintiff denies participation in such
unhealthy activities, or that the activ-
ity did not contribute to the disease
process, these positions would rep-
resent factual issues to be explored
during discovery and at trial through
cross-examination of the plaintiff and
expert testimony concerning causa-
tion. Rather than requiring a finding
of noncompliance, the verdict sheet
in a case in which comparative neg-
ligence is claimed would contain an
interrogatory inquiring as to whether
the patient was aware of the health
risk; and as a matter of causation,
whether the health risk contributed
to the condition about which plain-
tiff complains. Thus, in a case involv-
ing an alleged delay in diagnosis of
lung cancer, the relative contribution
of smoking to the disease process
would be considered alongside the
claim of delay in diagnosis when eval-
uating the decrease in chance of sur-
vival. '

Conclusion

There is no logical rationale for
automatically excluding unhealthy
activities from consideration by a

jury as the basis for a finding of com-
parative negligence in medical mal-
practice cases merely because they
preceded the medical care in ques-
tion or because they were not in
direct contravention of a physician’s
order. Trial courts have tacitly
acknowledged this flaw by permit-
ting evidence of unhealthy conduct
on alternative theories such as life
expectancy and alternative causa-
tion or permitting the admonition of
a nonparty physician to suffice as
the basis for the required noncom-
pliance.

This article has examined some of
the theoretical and practical consid-
erations in advancing a claim of cul-
pable conduct, based on participation
in unhealthy activities, where a physi-
cian’s order has not been violated.

It is high time that courts further
acknowledge what has become
painfully clear to society, that
unhealthy activities have been iden-
tified and their associated dangers
have become common knowledge,
thereby creating a predicate for cul-
pability as a matter of public policy.
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