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Junk Science Hearings: Timing Is Everything

hile junk science challenges

to potential expert testimo-

ny had their genesis in fed-

eral court with the seminal
case of Frye v. United States,' the doctrine
has more recently been applied to New
York State Court products litigation in
Selig v. Pfizer, Inc.? and medical mal-
practice litigation in Lara v. NYC Health _
& Hospitals.?

It has transformed the judiciary from
observer to active partlclpant in the
administration of justice. Because of pro-
cedural differences between the two judi-
cial systems the transition has not been
an altogether smooth one. Unlike the fed-

eral courts in which a particular judge typically super-

vises discovery and then presides over the trial, the Trial
Assignment Part (TAP) of the New York State Court sys-
tem* frequently results in the assignment of a Justice,
.who has little or no knowledge of
either the substantive or the proce-

ation can not be discerned until it is
evealed in plaintiff’s openmg state-

Recernt rules in the New York State
ourts limit the timing of summary judg-
ment motions to between 60 to 120 days
f the filing of the Note of Issue depend-
ng upon the department in which the
ase is located.? For example, Kings Coun--
ty Supreme Court Civil Term Rule 13 states
hat summary judgment motions shall be
iled no later than 60 days after the Note
f Issue is filed. Because §3101(d) disclo-
sure can -at times be vague and unenlightening, the-

- defense on occasion will move for summary judgment,

not necessarily with dismissal in mind, but rather to
obtain more definitive discovery concerning plaintiff’s
causation theory. It is often only upon
receipt of the plaintiff’s opposrtlor') to

dural history of a case, to preside over
the trial of a matter with which they
are not familiar.

In federal court, motions in limine
are an integral part of the procedural

- development of acase, and are gov-
erned by Rule 104(2) of the Federal
Rules of Evidence.’ No such rule or
procedural mechanism is formally
available in state court.

Oftentimes in state court, the par-
ties are unaware of the identity of
the trial judge until after jury selec-

- tion has been completed. Motions
in limine are first solicited at that

It is often difficult for a
defendant to adequately
evaluate plaintiff’s theory
of causation and develop
arguments for a Frye’
motion because N.Y. does
not permit depositions of
experts in medical
malpractice cases.

a motion for summary judgment cori:
taining a physician’s affidavit detailing
plaintiff’s position, that the truenature
of plaintiff’s causation argument is
revealed and can effectively be eval-
uated. In order to successfully oppose
a defendant’s summary judgment
motion, plaintiff's expert will typical-
ly need to supply an affidavit that will
raise a question of fact as to'causation.

On occasion this affidavit, submiit-
ted on behalf of plaintiff, is not sup-
ported or supportable by any
scientific or medical literature. One
appropriate response to an afﬁdawt

time, leaving counsel without guid-
arice in terms of how to approach
jury selection or what evidence will likely be intro-
duced at trial.

The lack of a uniform procedure for timing of disclo-
sure of experts between departments further compli-
cates matters by leaving the timing of Frye motions ina
state of uncertainty.® _

Because Frye motions are dependent on an under-
standing of plaintiff’s causation theory and because
New York is one of the few states that does not per-
mit depositions of experts in medical malpractice
cases, it is often difficult for a defendant to adequately

evaluate plaintiff’s theory of causation and develop.

the necessary arguments for a Frye motion during dis-
covery or at any time prior to receipt of plaintiff’s
expert disclosure, which in medical malpractice cases
may be well after the filing of the Note of Issue. In some
instances the particulars of plaintiff's theory of cau-
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that raises a question of fact, but is -
lacking foundation in scientific.or med-
ical literature, is'to request through the reply affidavit
to convert the Summary Judgment motion into a request
for the alternative relief of a Frye hearing on the causa-
tion position that has now been articulated in opp051-
tion to the motlon for summary judgrment.

Timing and Procedural Uniformity

When federal courts grant Frye hearings they typi-
cally schedule them prior to trial.® There has been very
little uniformity, however, among the trial courts and
special term in New York State in this area: Some courts .
are quick to defer or deny Frye hearings until after an
expert has testified at trial, while many courts will wait
until a verdict has been rendered, since a hearing held
prior to verdict may turn out as a result of the verdict
to be unnecessary. While it would appear that judicial

‘economy W(_)uld be better served by holding a disposi-

tive hearing prior to trial if it could potentially obviate
the need for a trial, often the application for a Frye hear-
ing is referred by the assignment judge to the trial judge
who is not assigned until after jury selectlon“’ and the
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trial judge is left with the unattrac-
tive prospect of holding a hearing

while the jury, having already been '

selected, is left waiting. There has
been quite a bit of procedural incon-
sistency in this area with some appli-
cations for Frye hearings being

referred by the TAP judge to the trial.
.judge," while at othet tinies they-

have been deferred by the trial judge
until after the verdict.” Indéed at
times, trial judges have héld that an
apphcatlon for a junk science Hear-

ing:made to them, as opposed to the
TAP judge, has beer waived for fail-

ure to raise it at an earller point in
- time.”?

One argument that has often been-_ ’

offered by plaintiffs and on occasion
accepted by the judiciary for défer-

ring the hearing until after the ver-
dict is that a hearing’ prior to trial -

would permit the defense to obtaii
the otherwise unavailable drscovery
of plaintiff's expert.

This rationale misperceives. the
- objective of Frye in creating a role for

the Judlcrary as gatekeeper against
junk science and does not take into-

account the amount of txme and
money that is spent defending a mat-
ter that perhaps should have been
dismissed ata much earlier poxnt in
time.

"The purpose of a Frye hearmg is-

to evaluate the scientific literature
allegedly forming the basrs of plain-
tiff's expert’s causation’ position.

‘Thus the court ¢an minimize any

abuse of the hearing as a vehicle -

for obtaining inappropriate dis-
covery. Indeed, the plaintiff need
not produce the expert he intends
to use at trial, nor should the
defense be permitted to delve into
the specifics of the expert's opin-
ions, other then to focus - on
whether literature supports plain-
tiff’s causation theory. :

The notion that the defensé will

~garnér some unfair advantage by

being permitted to obtain otherwise
unavailable discovery seems largely
misplaced.

It is partlcularly ironic that this
argument is made in New York, one
of the few jurisdictions in which the
plaintiff can depose the defendarits
on'the subject of causation and fre-

-quently require them to provide ...

through the defendant’s testimony a
detailed preview of the defense the-

" ories on causation, but the defenidant

cannot depose plaintiff’s expert wit-

“nesses and is relegated to the depo-

sition of a lay plaintiff; which is
typrcally unenhghtemng on 1ssues of
causatlon

' Thé empiric expenence asa result'

* of Frye hearings has been that- cer-
tdin experts who have in the past
jadvocated baseless causation theo-
ries and have consequéntly had their -
' testlmony disallowed, have subse-

quently réfused to become involved

in casés in which frivolous causation

argumerits may again be questioned
via a Frye hearing. This suggests a
salutary and truth furthering effect

. of such-hearings, a policy that is

encouraged in a variety of other evi-

“dentiary contexts and areas. u

Proposal

While the response to this dileri-

'rna may be legislative, the cotirts i

maintain the inherent authority to
fashion uniform  rules® and each
court reserves authority over its own
calendar relating to such timing and

availability of such heanngs Aframe:

work tying the timing of a Frye hear-

ing to service of plaintiff's §3101(d) '

disclosure, and requiring the TAP
judge, rather than the trial judge, to

address these issues would permxt'

these issue to be resolved prior to
jury selection. This would avoid the
prospect of a hearing while a recent-

‘tance to scrutinize the legi

ly selected jury is wartmg for tnal or
worse, a lengthy, costly and poten-
tially unnecessary trial resulting in a

. verdict that is then overturned asthe

resuilt of a hearing.

Cases involving scientific and med-
ical issues tend to cost the litigants,
taxpayers, jurors and the judiciary,
large amounts of time, effort, and
expense. Nowhere is the notion that
justice delayed is justice denied,
more prescient then in the contextof
a claim wholly unsupported by any
scientific foundation that'is permit-
ted to slowly wind itself through the
litigation process only to be undoné
after a verdict as the result of a post
trial hearing.®

Permitting such cases to proceed

‘through the various stages of litiga--
‘tion through trial,

withotit - any
screening, because of a syste mic and
traditional, but ill-conce :

such’ ¢lairiis at the earliest’point in
time is unfortunate and should not
be standard procedure
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